MEANING OF THE M'NAGHTEN RULES: THE MeRUER REPORT
Until the publication of the report of the Royal Commission on the law of insanity as a defence in criminal cases (the McRuer report), it is likely that most lawyers and doctors believed the law of Canada to be the same as the law of England. The McRuer report asserts that this is not correct. According to the Royal Commission, (page 8), "The rules laid down by the judges in England in answer to the question submitted to them arising out of the M'Naghten case form a historical background to the Canadian law, but neither the answers propounded nor the jurisprudence found on them in England constitutes the Canadian law." In Canada, the rules are contained in section 16 of the Criminal Code which reads as follows, "16. (1) No person shall be convicted of an offence in respect of an act or omission on his part while he was insane.
(2) For the purposes of this section a person is insane when he is in a state of natural imbecility or has disease of the mind to an extent that renders him incapable of appreciating the nature and quality of an act or omission or of kriowing that an act or omission is wrong.
(3) A person who has specific delusions, but is in other respects sane, shall not be acquitted on the ground of insanity unless the delusions caused him to believe in the existence of a state of things that, if it existed, would have justified or excused his act or omission.
(4) Everyone shall, until the contrary is proved, be presumed to be and to have been sane." The Commission asserts that section 16 of the Code is subject to the Interpretation Act which provides for a ... "fair, large and liberal construction and interpretation ..."
The Commission has examined carefully the meaning of the words "incapable of appreciating the nature and quality of an act." In the M'Naghten rules the comparable phrase is "not to know the nature and quality of the act."
The distinction between mere knowledge and appreciation of the nature and quality of the act is emphasized. The test in Canadian law is stated in these words, (page 13), "The true test necessarily is, was the accused person at the very time of the offencenot before or after, but at the moment of the offence -by reason of disease of the mind, unable fully to appreciate not only the nature of the act, but the natural consequences that would flow from it. In other words, was the accused person, by reason of disease of the mind, deprived of the mental capacity to foresee and measure the consequences of the act?" The importance of the distinction between mere knowledge and appreciation will be apparent to any psychiatrist who has testified in a criminal case. It should lead to the acquittal of a number of accused persons who would have been convicted under the more limited rule laid down in the M'Naghten rules.
The Commission discusses also the meaning of "wrong" in section 16 of the Code and asserts (page 13), "Applying the provisions of the Interpretation Act, the word "wrong" must be given a broad meaning. We think it means wrong not only in the legal sense but something that would be condemned in the eyes of mankind." The Commission suggests that a proper instruction to a jury should be along the following lines, (page 13), "If you find on a mere preponderance of probability based on the evidence taken as a whole the accused was labouring under natural imbecility or disease of the mind to such an extent as to render him incapable of foreseeing and measuring the consequences of his act or of estimating aright or perceiving the full force of his act, you should find him not guilty on account of insanity; or if on a mere preponderance of probability based on the evidence taken as a whole you come to the conclusion that the accused was labouring under natural imbecility or disease of the mind to such an extent that he was incapable of knowing that the act was wrong (and by that I do not mean merely legally wrong, but wrong in the sense that it was something he ought not to do and for which he would be condemned in the eyes of his fellow men), you should find him not guilty on account of insanity." Two of the commissioners dissented from some of the recommendations in the report. The report recommended no change in section 16(1) (2) of the Code.
The dissenters recommended repeal of section 16(1)(2), to be replaced by, (page 49), "No person shall be convicted of an offence by reason of an act or omission on his part done or omitted while he is mentally deficient or has disease of the mind if such act or omission is the product of such deficiency or disease of the mind."
The writer was the chairman of the committee appointed by the Canadian Psychiatric Association to present a brief to the Royal Commission. Participation in the work of the committee as well as active participation in court cases has led to the formation of some beliefs of my own: on this account my review of the Commission's report cannot be wholly objective. It is certainly my belief that, if the interpretation of section 16 of the Criminal Code laid down by the Royal Commission is adopted and applied by the judiciary of Canada, the results would be regarded as satisfactory by the great majority of psychiatrists.
Another concept which was dealt with by the Commission led to a different conclusion by the two dissenters. The Commission recommended, (page 46), "The law of diminished responsibility should not be adopted in Canada." The dissenters stated, (page 49), "With regard to conclusion 11 of Chapter XVII of the Report, we believe that the evidence shows that there are degrees of mental deficiency or mental illness not sufficient to absolve persons from all responsibility for criminal offences but sufficient nevertheless to make such persons not fully accountable for their actions. We recommend that section 16 be amended to provide for the operation of the doctrine of diminished responsibility, as practised in Scotland, in cases where there is evidence of mental deficiency or disease of the mind falling short of the full defence of insanity, whether section 16 (2) is retained, amended or replaced by a new criterion." There is an interesting comment in this subject in the Canadian Bar Review', Professor Mewett discusses the recent Homicide Act of Great Britain. Part of his article deals with section (1)(2), which reads as follows, April, 1958 EDITORIAL n "(1) Where a person kills or is a party to the killing of another, he shall not be convicted of murder if he was suffering from such abnormality of mind (whether arising from a condition of arrested or retarded development of mind or any inherent causes or induced by disease or injury) as substantially impaired his mental responsibility for his acts and omissions in doing or being a party to the killing.
(2) On a charge of murder, it shall be for the defence to prove that the person charged is by virtue of this section not liable to be convicted of murder." The M'Naghten rules are still the test in English courts but the foregoing is an alternative defence. It imports into English law the defence of diminished responsibility advocated by the two dissenters of the Canadian Royal Commission.
The Commission agreed with some of the suggestions put forward by the Canadian Psychiatric Association. The report agrees that section 16(3) should be deleted. It reads as follows, -"(3) A person who has specific delusions, but is in other respects sane, shall not be acquitted on the ground of insanity unless the delusions caused him to believe in the existence of a state of things that, if it existed, would have justified or excused his act or omission." The Association recommended changes in terminology, in particular, substitution of "mentally ill" and "mental deficiency" for "insane" and "natural imbecility." The Commission went only so far, (page 46), "No sufficient case has been made out for changes in terminology in the statute law, which has been the subject of jurisprudence for many years, but if section 16 is to be revised the words "mentally defective" might be substituted for the words "in a state of natural imbecility."
The report is a landmark in the Canadian law of insanity as a defence in criminal cases. It remains for Parliament to determine what legislative changes will be enacted and for judges to decide whether the interpretation of the Criminal Code contained in the report of the Royal Commission is an accurate statement of the law.
